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A VERITABLE ALPHABET SOUP OF LAWS 

• Title VII (Race/Color/Religion/Gender) 

• PDA  

• Texas Law: Texas Commission on Human Rights Act, “TCHRA,” Chapter 21 Texas 
Labor Code (which covers the federal laws in one spot!) 

• ADA/ADAAA 

• ADEA  

• FMLA 

• Texas Workers Compensation Act/Anti-Retaliation, Chapter 451 Texas Labor 
Code  

• USERRA 
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RACE/COLOR 
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E-RACE 
EEOC INITIATIVE 

• Studies showed that individuals with lighter skin would be preferred over similar 
applicants with darker skin 

• Color discrimination is related, but not identical to race discrimination 

• https://www.eeoc.gov/eeoc/initiatives/e-race/caselist.cfm#color 
• For numerous “OMG” examples of what not to do 
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NATIONAL ORIGIN 
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CITIZENSHIP STATUS 

•Police? 

•Fire? 
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RELIGION 

7 



©Lynn, Ross & Gannaway, LLP 2018 

ILLEGAL TO DISCRIMINATE, HARASS, AND 
SEGREGATE EMPLOYEES BASED ON RELIGION 

• Segregate, e.g., cannot make an employee work in a non-customer contact 
position because of religious garb or grooming practice 

• Must accommodate religious beliefs or practices, unless undue hardship 

• Not only scheduling of when to work, but also dress and grooming policies, such 
as bears, uncut hair, headscarves, nose piercings, pants/dresses, etc. 

• Undue hardship is the standard 

• Not required to compromise workplace safety, decreases efficiency, infringes on 
rights of other employees or requires other employees to perform more than 
their share of potentially hazardous or burdensome work 
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SEX (INCLUDING PREGNANCY, CHILDBIRTH, ETC.) 

9 



©Lynn, Ross & Gannaway, LLP 2018 

TLGC §180.004 - WORKING CONDITIONS FOR 
PREGNANT EMPLOYEES 

 A city is required to make a “reasonable effort” to 
accommodate employees who are determined by their 
physician to be partially physically restricted by a pregnancy. 

 

 If certification is provided that the employee is unable to 
perform her job duties as a result of her pregnancy, the “Office 
Supervisor” is required to assign the employee to a temporary 
work assignment, if available, in the same office. 
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GENDER IDENTITY/SEXUAL ORIENTATION  

• Federal courts are split on gender identity 

• Making employment decisions based on nonconformity with gender 
stereotypes still illegal 

• Texas – Supreme Court recently rejected claim of same sex harassment, Clark v. 
Alamo Heights Independent School District, because majority found no sexual 
intent/not based on gender . . .  

• Look for your city ordinances 
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PD “GENDER HARASSMENT” & DOCUMENTATION 
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O’Dell v. State of Michigan (2018) 

• Female trooper alleges male officers were chosen for promotions through 
“subjective” and easily manipulated process. 

• Trial court dismissed case, and Court of Appeals affirmed; burden of proof 
rested on plaintiff. 

• PD had issued memos stating non-discriminatory reasons for selection of other 
candidate over plaintiff, including educational credentials, work experience, 
seniority, training, and interview performance. 

• Court found that plaintiff’s credentials were not “so ‘significantly’ better than . . 
. the selected candidates” as to cause doubt of employer’s intentions. 

• Dept.’s memorandums for each filled position helpful to prove non-
discrimination.  
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ADA 
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ADA/ADAAA  

• MUST engage in dialogue/accommodation 

• After amendments to ADA – focus is on enabling 
employees and applicant to work, rather than 
arguing whether a condition is a “substantial 
impairment to a major life activity” 

• However, must be qualified to perform the 
essential functions of the job, with or without 
reasonable accommodation 

• Standard for employer is undue hardship 

• Case law is being developed, but many issues are 
open/can expose you to EEOC or litigation 
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ADA: EMPLOYEE WHO THREATENED MANAGEMENT NOT 

A “QUALIFIED INDIVIDUAL” 
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• Mayo v. PCC Structurals, Inc., 795 F 3d. 941 (9th Cir. 2015) 

• Employee worked for PCC for 14 years in 2011 when he began making threats to 
shoot supervisors and managers with a shotgun. He confirmed the threats to 
HR, who placed Mayo on leave and called the police, who took him into custody 
that night. 

• A psychologist cleared Mayo to work, but PCC terminated him anyway.  

• Mayo claimed the threats had been caused by his disability, major depressive 
disorder.  

• Court held that Mayo could not perform the essential functions of his position 
(appropriately handling stress) and was not a qualified individual under the ADA. 
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ADA: REASONABLE ACCOMMODATIONS  
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Moore v. Wal-Mart Stores E., LP, No. 1:16-cv-362, 2018 U.S. Dist. LEXIS 5882 (W.D.N.C. 2018) 

• ADA violation claim that termination was due to disability and that employer could have 
continued to accommodate.  

• After a stroke, Moore returned to work without restrictions, but was having a hard time 
with lifting, as essential job function. 

• Employer believed with continues rehab, Moore would continue to improve and 
accommodated him for 15 months. 

• After a fall at work, employer denied an accommodation request and offered a job 
transfer with no lifting requirements. Moore had trouble in his new position as well, and 
was terminated. 

• Motion to dismiss was granted since employer tried to accommodate Moore with 
lighter duty and a different position, as well as leniency and extra training and 
counseling. Moore was unable to perform the essential lifting function of the original 
job, and his performance was poor in the new position. 
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ADA: LONG-TERM LEAVE 
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Severson v. Heartland Woodcraft, Inc., 872 F.3d 476 (7th Cir. 2017) 

• 7th Circuit found in employer’s favor: 

• Disabled employee who needed 2 to 3 months beyond FMLA to recover from back 
surgery which was scheduled for the last day of his FMLA leave was terminated and 
invited to reapply when he could return to work. 

• Employer may be required to provide days or weeks beyond FMLA, but are NOT 
required to provide long-term medical leave spanning (even 2 to 3) months as ADA 
accommodation. 

• ADA “is an anti-discrimination statute, not a medical leave entitlement” 

• “Simply put, an extended leave does not give a disabled individual the means to work; 
it excuses his not working.” 
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ADA: WORKPLACE BULLYING 
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John R. Barrie and Deborah Griffiths v. California Department of Transportation, CU13-079359 (2017 Jury 
Verdicts)  

• Jury awarded $3 million to employee who alleged harassment by supervisors.  

• Barrie claimed his extreme allergies to chemicals such as perfumes or cleaners were triggered 
intentionally.  

• During the previous 5 years, Barrie was unofficially accommodated and these chemicals were 
avoided.  

• However, a new supervisor rescinded the accommodation, a formal request was denied, and 
chemicals were used in his workspace. 

• After a complaint, he was allegedly retaliated against, such as being placed in the lobby to perform 
reception duties, and being forced to miss overtime opportunities.  

• Barrie also alleged that he came to work to find his lumbar pillow soaked in perfume, was called 
“idiot” and “jerk” by his supervisor, and endured accusations from coworkers. 

• Barrie still works for employer, but now works remotely. 



ADA: SMELL 
SENSITIVITY 

EEOC v. Advanced Home Care, Inc., 1:17-cv-
00646 

• Employee asked on three separate 
occasions if she could work from home 
to avoid scents that aggravated her 
asthma and COPD. 

• The telecommute requests were 
allegedly ignored, even though 
employee could have performed job 
duties from home. 

• Jury trial demanded by EEOC 

• Employers need to engage in interactive 
process to evaluate accommodation 
requests. 
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ADA/FITNESS FOR DUTY: MENTAL HEALTH EXAMS 
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Painter v. Ill. DOT, No. 16-3187 (7th Cir. 2017) 

• ADA violation claim due to “unnecessary” medical examinations. 

• Employer required a fitness-for-duty exam after reports of yelling, talking to self, mood 
swings, and fear of violence.  

• Two inconclusive evaluations later, plaintiff was allowed to return in a different 
department, but the same complaints followed.  

• Another mental health professional suspected a personality disorder, but deemed 
plaintiff psychiatrically fit. 

• Two more exams later, plaintiff deemed not fit for duty due to “paranoid thinking and 
the highly disruptive behavior which results” 

• 7th Circuit affirmed summary judgment for employer on grounds that “[p]reventing 
employees from endangering their coworkers is a business necessity.” 

• Employer must demonstrate “a genuine reason to doubt whether that employee can 
perform job-related functions” 
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ADA/FITNESS FOR DUTY:  
NUCLEAR REGULATORY COMMISSION 
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McNelis v. Pa. Power & Light Co., 867 F.3d 411 (3d Cir. 2017) 

• Armed security officer at a nuclear power plant fired after failing a FFD 
exam (ordered after report of paranoia and possible drug/alcohol 
problems). 

• McNelis sued, claiming violation of the ADA and being wrongfully 
regarded as disabled.  

• 3rd Circuit affirmed District Court’s decision in employer’s favor: McNelis 
could not perform essential functions of his job because NRC regulations 
require FFD for security clearance. 
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FMLA 
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FMLA 

• 50 or more employees 

• Leave only, no accommodations 

• Watch your forms! 

• Always check the box “Fitness for duty required before reinstatement” in 
Designation Notice 

• TRAIN your managers; don’t let them – let employees just show up and start 
working again 

• Intermittent leave – must be medically necessary 

• Leave calculations are in workweeks 

• Use backwards/rolling calendar method for greatest efficiency 
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INTERACTION BETWEEN FMLA/ADA 

• Standards are not identical 

• ADA – interactive dialogue/accommodation; FMLA – supervisors do not need to 
know medical information- HR should be the conduit 

• When employees exhaust FMLA, generally ADA will require dialogue to 
determine how much more leave employee may need   
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ADEA/TX LABOR CODE CH. 21 –  
AGE (40 AND OLDER) 
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AGE HAS ITS PRIVILEGES . . . 

• Protects older workers, not younger 

• Tricky provisions relating to releases/waiver of age claims 

• Even more tricky when you lay off more than one age-protected person at one 
time when you seek releases/waivers 
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GENETIC INFORMATION 
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TEXAS LABOR CODE CHAPTER 451:  
RETALIATION FOR FILING WORKERS COMP CLAIMS PROHIBITED 
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• Illegal to retaliate against employee for making a workers’ compensation claim, 
participating in a hearing or claim, hiring a lawyer, etc. 

• Municipalities must have workers compensation insurance coverage; private 
employers do not (in Texas) 

• Courts found that cities possessed sovereign immunity from this provision for its 
employees, until .. . 
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WORKERS’ COMPENSATION 
FIRST RESPONDERS  

• Legislature amended Texas Labor Code, Section 451 

• for “first responders”* 

 

• Section 451.0025 specifically waives sovereign immunity against governmental entity . . . for “first 
responders” claiming retaliation for filing a workers comp claim, hiring a lawyer or testifying in a workers 
comp proceeding 

"First responder" means a public safety employee or volunteer whose duties include responding rapidly to 
an emergency. The term includes: 

(A) a peace officer whose duties include responding rapidly to an emergency; 
(B) fire protection personnel under Section 419.021; 
(C) a volunteer firefighter who is: 
 (i) certified by the Texas Commission on Fire Protection or by the State Firemen's and Fire  
 Marshalls’ Association of Texas; or 
 (ii) a member of an organized volunteer fire-fighting unit as described by Section 615.003; and 
(D) an individual certified as emergency medical services personnel by the Department of State Health 
 Services. 
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http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=GV&Value=419.021
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WORKERS’ COMPENSATION 
PTSD NOW COVERED FOR POLICE & FIRE  

• Texas Labor Code Section 504.019/HB 1983 

• Covers Police Officers, Firefighters and EMS personnel 

• Is a compensable injury only if based on a diagnosis that: 

 (1) the disorder is caused by an event occurring in the course and scope of the first 
 responder's employment; and 

 (2) the preponderance of the evidence indicates that the event was a substantial 
 contributing factor of the disorder. 

• HB 1983 – legislative intent states  

 [This] gives a fire fighter or police officer the option to apply for benefits under workers' 
compensation for PTSD without declaring a mental impairment, providing they meet the diagnostic 
criteria and the condition was caused by an event occurring within the scope of their employment as 
a fire fighter or police officer. 
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1ST AMENDMENT RIGHTS 
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FIRST AMENDMENT RIGHTS:  
RELIGIOUS SPEECH 
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Sprague v. Spokane Valley Fire Department, No. 93800-8 (Wash. Jan. 25, 
2018) 

• Supreme Court reversed prior decision to dismiss claims that Fire 
Captain’s free speech rights had been violated.  

• Sprague was fired for persistently including religious comments in e-
mails and electronic bulletin board postings. 

• On remand, burden will shift to FD to show that same decision to 
terminate would have been made in absence of protected conduct. 
 



1st Amendment Rights 
Social Media 
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WHEN, IN THE HIRING PROCESS, SHOULD APPLICANT’S 
SOCIAL MEDIA PROFILE BE CHECKED?? 

 

 

 

 

 

 

After interview (same as background check) 
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IF DECISION IS MADE NOT TO HIRE AFTER CHECK 
OF APPLICANT 

•Decision not based on race, color, religion, national origin, sex, 
sexual orientation, handicap, age or other state or federal 
protected category 

•Print pages (maintain in compliance with Records Retention 
Act) 

35 



©Lynn, Ross & Gannaway, LLP 2018 

LESSONS 
LEARNED 

Do not substitute applicant’s check of social media for traditional background 
checks, professional references and work history 
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CAN SOCIAL MEDIA POLICY ITSELF BE 
UNCONSTITUTIONAL? 

Violation of First Amendment’s Free Speech Clause 
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LIVERMAN V. CITY OF PETERSBURG,  
844 F.3D 400 (4TH CIR. DEC. 15, 2016) 

Facts: 

•2 officers disciplined for violating city’s social media policy 

•Alleged the policy infringed upon their right to free speech 

•Posts involved comments regarding rookies becoming 
instructors and the potential consequences of such actions 

•Posts occurred while off-duty 
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LIVERMAN V. CITY OF PETERSBURG,  
844 F.3D 400 (4TH CIR. DEC. 15, 2016) 

Policy Language 

• No posting anything that would tend to discredit or reflect unfavorably upon 
department or its employees 

• Negative comments on internal operations, or conduct of supervisors or peers 
that impacts public’s opinion of department is not protected by the 1st 
Amendment 

• Officers may comment on issues of public concern (as opposed to personal 
grievances) if comments do not disrupt workplace, interfere with work 
relationships or workflow, or undermine public confidence. Judged on case-by-
case basis 

• Officers strongly discouraged from posting information regarding off-duty 
activities, and violations will be forwarded to the Chief for appropriate 
disciplinary action 
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LIVERMAN V. CITY OF PETERSBURG,  
844 F.3D 400 (4TH CIR. DEC. 15, 2016) 

 

•Posts were matter of public concern – can’t separate – read as 
single conversation about rookies thrust into teaching roles 

•No qualified immunity for chief – clearly established that 
sweeping prior restraint prohibiting “any negative comments” 
on internal operations or conduct of employees 
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CITY OF MERIDIAN V. MEADORS, -- SO.3D --, 2016 
WL 7636445, (CT. APP. MISS. DEC. 6, 2016) 

Facts: 

•Officer terminated, based on Facebook post, brought suit 
against Meridian to challenge the City’s civil service 
commission’s affirmation of his termination 

•Posted photo during his meal break from his home – but while 
he was still on duty 
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CITY OF MERIDIAN V. MEADORS, -- SO.3D --, 2016 
WL 7636445, (CT. APP. MISS. DEC. 6, 2016) 

42 

John Doe Cop 
1:00 am 

Yesterday the chief of police and city manager 
had a meeting 
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PICKERING-CONNICK  
THREE-PART TEST 

1. Whether the employee’s speech was a matter of public concern; 

2. Whether the employee’s First Amendment interests in speaking 
outweigh the interests of the government, as an employer, in 
providing effective and efficient services; and 

3. Whether the employee has shown that the speech played a 
substantial part in the government’s employment decision. 

 

Pickering v. Bd. of Educ. of Twp. High Sch. Dist. 205, Will County, 391 
U.S. 563 (1968); Connick v. Myers, 461 U.S. 138 (1983). 
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EMPLOYER LIABILITY FOR EMPLOYEE’S USE OF  
SOCIAL MEDIA 

Harassment and Discrimination Claims 

• Is the harassment related to the workplace? 

• Employer aware of harassment and does nothing 

Examples 

•Police officer operates a racist website and posts racially offensive 
comments while on and off duty. 

•Co-workers post harassing comments on a blog via work place 
computers, blog discussed work place issues.  Employer was aware but 
did nothing. 
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EMPLOYEE’S USE OF SOCIAL MEDIA WHILE ON 
THE JOB 

New York Times Headline 
“Even if it Enrages Your Boss, Social Net Speech is Protected” 

 
Social Media Policy should address: 

• Blogging during work hours 
• Prohibit disclosure of confidential information 
• Appearing in city uniform on social media 
• Disclose that statements are their own 
• Prohibit statements that defame, embarrass, insult, demean or damage the 

reputation of the city or any of its employees  
• An employee should not post pictures of the employee or others containing 

images of city uniforms or insignia, city logos, city equipment or city work sites, 
unless the employee is posting on the city’s official website  
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4TH AMENDMENT  

• Search/Seizure language 

• Applicable here: right of privacy/expectation of privacy 

• Email? 

• Computer? 

• Office? 

• Locker on City premises? 

• City vehicle assigned to employee?  

• And – drug tests 
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PUBLIC EMPLOYERS 

•Avoid employing/hiring illegal drug users, 
decrease likelihood of impaired employees in 
workplace and deterrence 

•Permissible under Texas Labor Code §21.120 

•Cities must adopt a written policy before drug 
testing any employee 

•Policy should be approved by your city 
attorney 
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PUBLIC EMPLOYERS 

•Drug tests are a “search” under 4th Amendment 
•Must balance individual’s right against the government employer’s 

legitimate interest in maintaining a drug-free workplace 
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PUBLIC EMPLOYERS 

 

Permissible drug testing 
•Random/suspicionless  

 Safety-sensitive only 

•Post-Accident 

•Reasonable suspicion 
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DID SHERIFF FOLLOW ALL  
REQUIREMENTS OF CHAPTER 614? 

• Colorado County v. Staff 

• Deputy given copy of written complaint as required by Section 614.022 

• Sheriff defended case based upon at-will status of Deputy, and Trial 
Court granted summary judgment to Sheriff and County 

• Court of Appeals considered whether Deputy received proper notice 
under Section 614.022 

• Sheriff argued provision did not apply as Deputy was at-will employee 
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DID SHERIFF FOLLOW ALL  
REQUIREMENTS OF CHAPTER 614? (CONT’D) 

• Court of Appeals agreed County is at-will employer, but did not 
preclude application of Sections 614.022 and .023  

• D.A. – who originated complaint against Deputy – never wrote or 
signed complaint regarding concerns over Deputy’s behavior at traffic 
stop 

• Only writing Deputy received was Performance Deficiency Notice 
signed by his Lieutenant – but Court found this notice insufficient 

• Court found Notice was insufficient because allegations of misconduct 
arose outside of Sheriff’s Department and “victim” was DA 

51 



©Lynn, Ross & Gannaway, LLP 2018 

DID SHERIFF FOLLOW ALL  
REQUIREMENTS OF CHAPTER 614? (CONT’D) 

Texas Supreme Court reversed Court of Appeals decision and rendered judgment 
in Sheriff’s favor, concluding that Chapter 614, Subchapter B applies when at-will 
employer fires employee for cause deriving from complaint of misconduct  

 

• Employer can terminate so long as complaint investigated and 
evidence proves allegation 

• More than one person can make complaint to satisfy statute and 
no restriction on person making complaint  
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QUESTIONS? 

53 



©Lynn, Ross & Gannaway, LLP 2018 

 

Julia Gannaway 
LYNN, ROSS & GANNAWAY, LLP 

 

 

 
 

306 WEST BROADWAY AVENUE 
FORT WORTH, TEXAS 76104 

 817.332.8505 MAIN/817.332.8548 FAX 
LABORCOUNSEL.NET 

 

THIS IS NOT LEGAL ADVICE, PLEASE CONTACT YOUR LABOR AND  

EMPLOYMENT ATTORNEY REGARDING YOUR SITUATION 
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