Personnel Polices: Who
Needs Them, and WHY?
JULIA GANNAWAY

Employee Handbook – Purpose &
Audience
• Written communication of policies & procedures
• For TWC, EEOC, DOL & other governmental agencies

• Use to demonstrates compliance with current laws –
need to regularly review & update
• Use gender neutral pronouns
• ESL and non-English speakers – consider translating
• Not a contract – include disclaimer
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City of Denton v. Rushing, et al
Texas Supreme Court 2019
• City had policy regarding On Call Pay
• Policies included contractual disclaimer and affirmation of at-will employer
status

• Lower courts denied City’s Plea to the Jurisdiction
• Included disclaimer that the policies within the Manual, do not “constitute the
terms of a contract of employment.”

• Court held “The presence of the disclaimer here negates [contractual] intent”
and reversed the lower courts
• VIP – Expressly disclaim contractual intent!
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Publication

PAPER COPIES – TO
EMPLOYEES,
DEPARTMENTS, HR

ELECTRONIC –
ACCESSIBILITY
CONCERNS

UPDATES

REQUIRE EMPLOYEES TO SIGN
ACKNOWLEDGEMENT OF RECEIPT,
INCLUDING UPDATES
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Organization
Table of contents
Numbered policies
Page numbers

Key policies up front
Employee acknowledgement
5

Key Policies – Introduction
• Overview of who, what, when, where & why
• Not a contract – disclaimer
• Prohibit inappropriate conduct – set expectations
• Law
• State affirmatively that employment is at will
• Employment can end at any time, for any reason, without notice or
cause
• No individual supervisor has authority to create employment
contract
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EEO &
Harassment

• Consider combining policies
• Include all protected characteristics, including race,
color, religion, sex, sexual preference or orientation,
gender identity or expression, national origin, age,
disability, pregnancy, military or veteran status,
citizenship, genetic information, or any other
characteristic protected by law
• Set out EEOC’s definition of sexual harassment
• Provide examples
• Consider Prohibiting “Inappropriate Conduct” rather
than only unlawful harassment.
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EEO & Harassment (cont’d)
Mandatory reporting – verbal v. written
Employee dating – covered?
Investigation
Confidentiality – only to extent possible, no promises
Prohibit retaliation
Responsive action – appropriate disciplinary action, up to and including termination of employment
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Reasonable Accommodation
• Cover disability, religion, pregnancy
• Require requests to be in writing

• Name contact person
• Complaints – refer back to EEO/Harassment
Policy
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ADA/ADAAA
Drug Testing-medical test?

ADA/ADAAA permits
medical examinations only
when job-related and
consistent with business
necessity

City must prove “business
necessity” is vital to
business and the request
for a medical examination
is “no broader or more
intrusive than necessary.”

Remember, “business
convenience” does not
mean “business necessity”
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What are Not
Medical
Examinations?

Tests to determine the current illegal use of
drugs; physical agility tests, which measure an
employee's ability to perform actual or simulated
job tasks; physical fitness tests, which measure
an employee's performance of physical tasks,
such as running or lifting, as long as these tests do
not include examinations that could be considered
medical (e.g., measuring heart rate or blood
pressure); psychological tests that measure
personality traits such as honesty, preferences,
and habits; and, polygraph examinations.
11

Medical Exams/Fitness for Duty Policy
• Conditional employment offer - some positions may require
as part of hiring process – who designates?
• Exams for current employees – may be required to
determine fitness for continued employment, for promotion
or other personnel action; to provide reasonable
accommodation; following injury/accident; & as otherwise
permitted under ADA. Limit authority of who can require
• Confidentiality of medical records - will be kept confidential
as required by law
• GINA Disclosure - provide safe harbor notice
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• Set out steps in progressive discipline

Employee
Conduct &
Discipline
Policy

• Examples of prohibited conduct
• Make sure supervisors consult & follow
• Required documentation

• Spell out HR involvement
• Mandatory reporting of arrests, convictions, and pleas in
criminal cases

• Require cooperation in administrative investigations
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Investigations
• Due Process
• Always interview the employee face-to-face before
discipline is rendered
• Consider whether to allow employee appeals, and, so, to
whom?
• Allow Employee Representative/Lawyer to Attend, Texas
Government Code §617.005
• Police and Fire – Special Rules
• Sections 614.021-.023 of the Texas Government Code
• Polygraphs
• Police: Texas Government Code §§614.061-.063
• Fire – Case law Talent v. City of Abilene
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Computers, Internet, & Other
Communications Systems
•
•
•
•
•
•

Confirm no expectation of privacy
State that use will be monitored by City
Confirm City’s ownership
Assign responsibility for user log-in
Require professional, responsible, efficient, secure, ethical, & legal use
Consider allowing limited personal use, but only if doesn’t interfere with job
performance and prohibiting personal social media access
• Prohibit instant messaging and other apps that don’t preserve information
• Provide examples of unacceptable use, e.g., for job search/other employment,
porn, harassment
• Copyright restrictions
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Is it a matter of public concern or private
employee/employer?

First
Amendment
Free Speech

Pickering – Connick Three Part Test
• Whether the employee’s speech was a matter of public
concern;
• Whether the employee’s First Amendment interests in
speaking outweigh the interests of the government, as an
employer, in providing effective and efficient services; and
• Whether the employee has shown that the speech played a
substantial part in the government’s employment decision.
Pickering v. Bd. of Educ. of Twp. High Sch. Dist. 205, Will County,
391 U.S. 563 (1968); Connick v. Myers, 461 U.S. 138 (1983).
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Social Media Policy
• Cannot conflict with or interfere with duties, performance or reflect
negatively on City
• Cannot violate City policies
• Prohibit posting on behalf of City unless written authorization from CM
• If employee posts any information relating to City, he/she must make it clear
the views are solely the employee’s; not the City’s
• Prohibit use of City insignia, logos, equipment, or City work sites
• Be mindful of First Amendment - If matter is of public concern - consult with
attorney before disciplining under this policy
• Good news – remember we’re not covered by NLRB! ☺
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Social Media – Hiring
• Texas – can require employees to provide passwords and accounts
• Be careful about googling applicants – could learn information that
could lead to discrimination claims (religion, age, national origin,
disability, etc.)
• Check social media after interview
• If 3rd party is conducting the search – remember the Fair Credit
Reporting Act obligations
• Don’t substitute a check of social media for traditional background
checks, professional references and work history
• Can be false identity/spoofing
• Inaccurate information
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If employees use personal device
to conduct City business – it
becomes subject to the Public
Information Act (Texas
Government Code Chapter 552).

If Councilmember or posting in
official capacity – social media post
could be government record,
subject to Records Retention Act.

Public
Information
Act
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th
4 Amendment – Searches
• No expectation of privacy on City property or in City equipment
• Include statement that City may conduct unannounced searches or inspections
of work site, including any City property used by employees such as lockers,
file cabinets, desks, offices, computer and electronic files, City cell phones.
• No supervisor has authority to deviate
• Searches must be authorized by CM
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Constraints on Drug Testing
• Drug tests are a “search” under 4th
Amendment
• Must balance individual’s right
against the government employer’s
legitimate interest in maintaining a
drug-free workplace
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Drug Testing Employees
• Permissible drug testing
• Random/suspicionless
• Post-Accident
• Reasonable suspicion
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Random/Suspicionless Strictest Scrutiny
“Strict scrutiny” means that
the government employer
must have a “compelling
reason” to conduct the
drug tests on a
random/suspicionless basis
Must Be Able to
Articulate the
Compelling Reason

“Special Need” and/or “Safety-Sensitive” / “SecuritySensitive”
Skinner v. Railway Labor Executives ' Ass 'n, 489 U.S.
602, 618 (1989)
Nat 'l Treas. Emps. Union v. Von Raab, 489 U.S. 656
(1989)
Employers must carefully analyze each position that is
being drug tested to determine if it is “safety-sensitive”
before continuing to randomly drug test employees

24

What is “Safety-Sensitive”?
Skinner "fraught with such risks of injury to others that even a
momentary lapse of attention [could] have disastrous
consequences."
THE RAILWAY LABOR ACT
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Safety-Sensitive
“a position in which a drug impairment constitutes an immediate and
direct threat to public health or safety:
• a position that requires the employee to carry firearms, perform life
threatening procedures, work with confidential information or documents
pertaining to criminal investigations, or confidential juvenile information, or
work with controlled substances
• a position in which a drug impairment constitutes an immediate and direct
threat to the employee’s health or safety;
• a position in which the employee is responsible for the well-being of another;
or
• a position in which a momentary lapse in attention could result in injury or
death to another person.”
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Police Officers Firefighters

CDL / US DOT

WHO ELSE?
Lifeguard?
Recreation Superintendent?
Building Official?
Parks/Groundskeepers?
Special Events Coordinator?
IT Director?
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Is driving a City vehicle
enough?

What if an employee works in
a highly regulated area?

What if an employee is
aware/expects he/she could be
tested?
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Whose responsibility is it to prove that
a position is “safety-sensitive”?
The Employer’s
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Safety-Sensitive? Yes

Everyone else…?

PostAccident
Drug Testing

• Bailey v. City of Baytown, 78 1 F.Supp. 1210, 1216
(S.D. Tex. 1991) employee at wastewater treatment
plant had diminished privacy expectation – knew
that a drug-testing policy in place
• Some cause or “fault” should be linked to postaccident drug test
• United Teachers of New Orleans v. Orleans Parish
School Ed., 142 F.3d 853 (5th Cir. 1998)
• Bryant v. City of Monroe
• Amer. Fed. of Gov't Empl. Local 1533, 754 F.Supp.
1409 (N.D. Cal. 1990).
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Reasonable Suspicion Drug Testing
• Based on individualized, articulable observations
such as:
• observation of alcohol or drug use
• apparent physical state of impairment
• incoherent mental state
• changes in personal behavior that are otherwise
unexplainable
• deteriorating work performance that is not attributable
to other factors
• evidence of possession of substances or objects which
appear to be illegal or unauthorized drugs or drug
paraphernalia
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Reasonable Suspicion
• Safety-sensitive? Yes
• Everyone else…?
• Nat 'l Treas. Employees Union v. Yeutter, 918 F.2d 968, 975-76 (D.C. Cir. 1990)
“some quantum of individualized suspicion" is required
• Hensley v. City of Shreveport, 2015 US Dist. LEXIS 40784

Actions/conduct triggers drug test
American Federation of Government Employees v. Martin, 969 F.2d 788 (9th Cir. 1992)
• Reasonable suspicion could occur by demonstrating “observable phenomena, such as direct
observation of drug use or possession and/or physical symptoms of being under the
influence of a drug"
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Applicant Testing?
• Is the position safety sensitive?
• Chandler v. Miller, 520 U.S. 305 (1997)
• Elected officials-do not have to pass a drug screen to run for office

• Lanier v. City of Woodburn, 518 F.3d 1147, 1149 (9th Cir. 2008).
• Library workers: no.

• Am. Fed 'n of State County & Mun. Employees Council 79 v. Scott, 717
F.3d 851(11th Cir. 2013);
• Governor wanted to randomly drug test all employees and all conduct preemployment drug tests for candidates.

Result: a qualified “

”
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Drug Testing
Results of Drug Tests
• Confidential Medical
information – ADA

• Reward:
• Avoid employing/hiring illegal drug users,
decrease likelihood of impaired employees in
workplace and deterrence
• Risk:
• Testing all applicants and all employees –
violates Fourth Amendment
Policy should be approved by your entity’s
attorney
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Absences/Leave
• Notification requirements – who, how, what, & when
• How documented? Texts – can they be preserved?

• Approval – make clear that supervisor’s initial approval subject to higher
level of review
• Mandate use of PTO for payroll v. authorized & approved absence
• Consequences of failure to timely report & unexcused/excessive
absences

• Job Abandonment – how long?
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Long-Term Absence Policy
• Do not provide guaranteed employment
for any particular time period
• Include statement, “This policy will be
enforced on a case-by-case basis in
compliance with the Americans with
Disabilities Act.”
• Always consider extending absence as
possible reasonable accommodation
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Dress Code Policy
Hot button topic

Generic v. lots of
detail

Hygiene – bathing
& use of deodorant

Examples of what
to wear/not wear –
what is a flip flop?

Perfume, cologne,
fragrances & other
odors

Jewelry, tattoos,
hair styles & color

Policy violations
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Dreadlocks Violate Dress Code – EEOC Loses Appeal
• EEOC v. Catastrophe Management Solutions (11th Cir. Dec. 13,
2016)
• Employer’s grooming policy: Hairstyles should reflect
“business/professional image. No excessive hairstyles or
unusual colors.”

• Job-offer rescinded when applicant refused to cut off her
dreadlocks
• EEOC filed lawsuit on behalf of applicant alleging race
discrimination
• EEOC: dreadlocks are a racial characteristic, just like skin color,
so targeting dreadlocks as basis for employment is form of
racial stereotyping
• 11th Circuit: Race defined by “immutable characteristics but not
cultural practices.”
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References
• Limit who can give – preferably only HR
• Require that requests be in writing

• General Rule: limit to verification of dates of
employment, job title, & rate of pay, unless employee
has signed written authorization/release to disclose
additional information.
• Include written, verbal, & social media, e.g., LinkedIn &
Facebook

• Prohibit “off-the-record” statements
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Military Leave
• USERRA

•Escalator principle
•Unpaid leave

• Texas Government Code, Chapter 437
•Full pay for up to fifteen work days
•Not bank from year-to-year
•Per fiscal year

•Employees may not be required to take paid leave
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Smoking,
Tobacco &
E-Cigarettes

Update policy to
include vaping, ecigarettes, & similar
tobacco alternatives

Follow local
ordinances &
building rules

Include
smokeless
tobacco
products
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Weapons Policy – Workplace Violence
Prevention
• City can prohibit employees from bringing handguns onto premises; “premises” does not
include parking lots or parking garages
• “Premises” defined by §46.035(f)(3), Tex. Penal Code, and means building or portion of building; it
does not include any public or private driveway, street, sidewalk or walkway, parking lot, parking
garage, or other parking area, where employee with valid license is expressly permitted by statute
to carry.

• City cannot prohibit licensed employees from transporting or storing firearm or
ammunition in locked, privately owned vehicle in parking lot, garage, or other parking area
provided by employer to employees. (Tex. Labor Code §52.061)
• Neither Gov’t Code §411.203 (Rights of Employers) nor Labor Code §52.061 prevent
employers from prohibiting employees with handgun licenses from carrying handguns on
“premises” of employers’ business. Tex. Labor Code, §52.062(b).
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Weapons Policy – Workplace Violence
Prevention (Cont’d)
• Mandatory reporting of acts of violence, threats or perceived threats to
or from City employees to Police, HR, Department Director &/or
supervisor
• Require employees who are subject of, or are seeking protective orders
to inform Police Department and HR
• Require employees who have had protective orders issued against them
must immediately advise HR and Department Director
• Emphasize confidentiality
• Consider alerting Police when there may be potential of violence, e.g.,
terminations
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Break Time for New Mothers
Nursing mothers will be provided unpaid, reasonable break time to
express breast milk during the year following the birth of their child
in accordance with applicable law. If employees need time beyond
their usual lunch and break times (if any), they may use vacation,
sick/personal time, or may make up the time as approved by their
manager.
Employees and managers are expected to agree, in advance,
upon a schedule for breaks and how the time will be counted
or made-up. A private room will be provided for nursing
mothers to use. Employees who have a private office may
use it if they prefer.
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FLSA – Exempt Employees
• Holidays – don’t require waiting period for paid holidays
• Jury/Witness Duty & Military Leave – absences must be paid;
exception for absences in weekly increments
• Fixed Salary – affirm fixed salary for all hours worked, even though
number of hours worked may fluctuate each week

• General Rule – must use PTO for full/partial day absences
• Unpaid Leave for Personal Reasons – in full-day increments only
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Time Records & Overtime –
Nonexempt Employees
• Require accurate reporting of time worked & time off
• Require advance authorization for overtime

• Prohibit “off-the-clock” work
• Mandatory reporting if “off-the-clock” work required or
“encouraged”

• Working from home, emails, texts – how to handle
• Abuses

46

FMLA Policy
Basic leave entitlement
Military family leave entitlement
Benefits & protections
Eligibility requirements
Intermittent leave/reduced leave schedule
Substitution of paid leave for unpaid leave
Interplay with disability & workers’ comp leave
Exhaustion of FMLA
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Employee Responsibilities – timely
notice, sufficient information,
certifications, re-certifications,
fitness for duty & return to work
certifications, time records, periodic
check-in while on leave,
documenting family relationships,
other employment prohibited, &
compliance with normal absence
notification/call-in procedures

Responsibilities of HR,
supervisors, & managers

FMLA Policy (cont’d)
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FMLA
Policy
(cont’d)

Fraud & abuse, e.g., Trips to the doctor, hospital
stays/visits, or similar absences are permissible, but other
activities, including out of town travel, vacations, shopping
excursions, going to movies and restaurants, and other
social activities will generally be considered an abuse.
Employees are expected to obtain prior approval for travel
and vacations while using FMLA; prior approval from HR
for other activities is recommended.

Providing false information and/or fraudulent
use of FMLA will likely result in discipline.

Mandatory reporting of improper handling of
FMLA to HR
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Questions?
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JULIA GANNAWAY
817-332-8512
JG@RossGannaway.Law
This document is provided for general informational purposes only. It is not intended and is not to be construed to constitute
legal advice. Please consult your employment attorney for specific situations.
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