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Big Picture Overview
• FMLA
• ADA
• Workers’ Compensation
• Return to Work
• Confidentiality

Family and Medical Leave
Act
“FMLA”

FMLA Basics
• The Family Medical Leave Act requires the City to grant eligible
employees up to 12 weeks of job-protected, unpaid leave for:
•
•
•
•

The birth of a child;
Placement with the employee of a child for adoption or foster care,
For the employee’s own serious health condition, or
For the serious health condition of the employee’s spouse, parent or
child.

FMLA Basics
• In addition, the City is required to provide job-protected,
unpaid leave to eligible employees:
• For up to 12 weeks for exigencies for family members of those called to
active duty in the Armed Forces; and
• For up to 26 weeks to care for the employee’s spouse, son, daughter,
parent or next of kin who is a member of the Armed Forces who is
seriously wounded or becomes ill while on active duty.

FMLA Basics
• The FMLA applies to:
• all employers with 50 or more employees
• All public entity employers

• However, only eligible employees are entitled to leave under the
Act.

Eligibility
• To be eligible for leave under FMLA, the employee must have
worked for:
• At least 12 months; and
• At least 1,250 hours during the preceding 12 months.

FMLA Leave Year –
12 weeks of FMLA in
12-month period
• 4 methods to establish 12-month period.
 Calendar year
 Any fixed 12-months
 12-month period measured forward from
first date employee takes FMLA
 Rolling 12-month period measured
backward - from date EE uses any FMLA
leave
• The Employer must use the same period for
all employees.
• Changes require 60 days’ notice with no harm
to an employee

Eligibility
• The 12 month period need
not be consecutive. If an
employee has a break
in service of less than seven

years, the employee’s previous
employment with the City will
count toward the 12 month
period.
• After a determination has been made that the employee has been employed
for 12 months, it must then be determined if the 1,250 hours threshold has
been met.
• There is a presumption that an employee who has been employed
for 12 months will have worked the required 1,250 hours.

Employee Notice Requirements
• If leave is foreseeable, the employee must give at least 30 days
notice. If they fail to do so, employer may delay the start of
FMLA until at least 30 days after proper notice is given. This 30
day notice doesn’t apply to military leave.
• If leave is unforeseeable, the employee must give employer as
much notice “as is practicable” under the circumstances of the
situation.
• If unforeseeable, the employee may provide notice via
telephone, fax, or email. Notice may also be given by
employee’s spouse, family member, or other responsible party if
employee is unable to do so.

Employee Notice Requirements
If an employee determines that a leave period needs to be
extended beyond the original date, the employer is allowed to
require notice of the new circumstances and is also allowed to
require status reports when circumstances change.

May an employee choose
not to take FMLA?
• No. If the absence is FMLA-qualifying, then
the employer is required to designate the
leave as FMLA.
• It is not Employee’s choice – make
sure supervisors know this!

Qualifying reasons for Leave –
Birth of a Child
• Both male and female employees are entitled to take up to 12
weeks of FMLA leave for child birth and post-birth bonding.
• If both parents work for the same employer, they are entitled to
take a combined total of 12 weeks.
• Leave for child birth must be taken within 12 months of the
birth.

Adoption or Foster Care

• Both male and female employees are entitled to take up to 12
weeks of FMLA leave for the adoption of a minor child or if a
child is placed in the employee’s care for fostering.
• If both parents work for the same employer, they are entitled to
take a combined total of 12 weeks.
• Leave for adoption or placement must be taken within 12
months of the placement of the child.

Employee’s Serious Health Condition
• Employees are entitled to take up to 12 weeks of FMLA leave for
a “serious health condition” that makes them “unable to
perform the function of their job.”
• A “serious health condition”
must involve:
• Inpatient care in a hospital or
medical care facility; or
• Continuing treatment by a
health care provider.

Family Member’s Serious Health Condition
• An employee is entitled to take up to 12 weeks of FMLA
leave to care for a spouse, parent, son or daughter with
a serious health condition.
• As with child birth, a husband and wife who are
employed by the same employer are limited to a
combined 12 weeks to care for a sick parent or to care
for an ill or injured service member.

Servicemember Family Leave
• The FMLA allows up to 12 weeks unpaid leave for a covered spouse,
child, or parent to deal with “qualified exigencies” caused by the call to
active duty of the National Guard or military reserves, or those in the
Armed Forces.
• Must be for a “qualified exigency”
• Qualifying exigencies include the following:
•
•
•
•
•
•
•
•

Short-notice deployment;
Military events and related activities;
Childcare and school activities;
Financial and legal arrangements;
Counseling;
Rest and recuperation;
Post-deployment activities; and
Additional activities.

Servicemember
Family Leave
• The first time an employee asks for leave for a qualifying exigency, the
employer may require the employee to provide a copy of the
servicemember’s active duty orders or other military issued
documentation.
• This information is only required to be given once, unless a new need
arises due to a different active duty call or call to active duty.
• The employer may also require
that the employee sign a
certification that provides a
description of the facts regarding
the exigency that show the need
for leave.

Servicemember Family Leave
• The employer, with the employee’s permission, may contact the
Department of Defense to verify that the servicemember is on
active duty or was called or ordered to active duty status.
• Documentation of the family relationship may be required, and
can include statement from the employee, a birth certificate,
court documentation, or other official documentation.

Servicemember Family Leave
FMLA also allows 26 weeks of leave by an eligible spouse, parent,
child, or next of kin of a covered servicemember to care for a
member of the Armed Forces who has a serious illness or injury
incurred in the line of duty while on active duty.

Service Member Family Leave
• The servicemember must be undergoing medical treatment,
recuperation or therapy, on outpatient status, or the temporary
disability retired list, and the illness or injury must be severe
enough to render the servicemember medically unfit to perform
the duties of his or her military office, grade, rank or rating.

• The employer may require certification that the employee is
needed to care for a seriously ill or injured servicemember, and
certification can be completed by a Department of Defense
health care provider, a Veterans Affairs provider, or a
Department of Defense TRICARE authorized provider.

Employer’s Notice Requirements
• Poster in plain view for
all employees and
applicants to see
• General notice in
Employee
Handbook

• Notice of Eligibility and
Rights & Responsibilities
Notice
• Designation Notice

Responding to Leave Requests
• Within five business days of an employee’s FMLA leave request, or
the employer’s receipt of information indicating that the employee
may need leave for an FMLA qualifying reason, the employer must
provide the employee with information regarding the employee’s
rights and remedies under the FMLA.
• The employer is required to give
two types of notice to employee:
(1) Eligibility Notice; and
(2) Designation Notice.

Responding to Leave Requests
• Eligibility notice must be given within 5 business days of
request for FMLA leave. The notice must tell the employee
whether he or she is eligible and if ineligible, explain the
reasons why.

Responding to Leave Requests
The Eligibility Notice must include:
That the leave may be counted against the
employee’s annual FMLA entitlement;
The City's requirements for medical certification
and the consequences of failing to provide
certification;
The employee’s right to substitute paid leave, if the
employer requires the substitution for paid leave,
the conditions related to substitution and the
employee’s entitlement to take unpaid leave if he
or she doesn’t meet the conditions for paid leave;
Any requirement to make premium payments to
maintain health benefits, the arrangements for
making payments and the consequences of failing
to make payments.

Responding to Leave Requests
• The employee’s status as a “key employee” and the potential
consequence that restoration may be denied at the end of FMLA leave,
along with an explanation of the conditions required for denying
reinstatement;
• The employee’s right to maintain benefits during FMLA leave and
restoration to the same or an equivalent job at the end of the leave;
and
• The employee’s potential liability for the payment of health insurance
premiums paid by the employer during leave, if the employee fails to
return to work for at least 30 days.

Responding to Leave Requests
• A medical certification form may be included with the
Eligibility Notice.
• Employers are entitled to medical certifications when an
employee needs leave for his or her own serious health
condition or the serious health condition of the employee’s
family member.
• The employee must be advised of the consequences of failing to
provide a complete certification.

Responding to Leave Requests
Employees are required to provide the certification within
the time the employer specifies, but the time can be no less
than 15 days after the request for certification is made.
The time should be extended, if meeting the 15 day
deadline is not practicable despite the employee’s good
faith efforts.
Employee should provide certification before the leave
begins, if leave is foreseeable.

Responding to Leave Requests
• Employer may provide the
health care provider with a
statement of the employee’s
essential job functions.
• A sufficient certification
should
state
which
essential job functions the
employee is unable to
perform.

Responding to Leave Requests
Employees are required
to provide a complete
and sufficient
certification.

• Employer may contact health care provider to
clarify or authenticate after giving employee chance
to do so

If employer does not believe
the certification meets the
requirements, it must notify
employee in writing stating
such and explain what is
missing.

• Employees have 7 calendar days to cure deficiencies
in the certification unless they are unable to do so
under the circumstances.
• If employee fails to cure, employer may deny leave.

If an employee has provided a
complete certification but the
employer has questions or concerns,
an employer may contact the health
care provider to clarify or authenticate
the certification after giving the
employee the opportunity to do so.

• The employee’s direct supervisor may not be the one
who contacts the health care provider.

Responding to Leave Requests
• Employers that have suspicions
about the validity of a
certification may require that the
employee obtain a second
opinion from a provider
chosen and paid for by the employer.

• The second opinion provider cannot be employed by the
employer on a regular basis, and cannot be someone with
whom the employer contracts with on a regular basis.
• The employer should request a second opinion before taking
any adverse action against the employee.

Responding to Leave Requests
• If the first and second opinion conflict, the employer may
require the employee to get a third opinion from a health care
provider.
• The third opinion provider is selected jointly between the
employer and employee, and is paid by the employer.
• The opinion of the third provider controls and is final and
binding.

Responding to Leave Requests
In addition to Eligibility Notice, the employer
must give a Designation Notice stating whether
leave is or is not designated as FMLA leave and
the amount of leave that will be counted against
the employee’s 12 week entitlement.

Only one notice of designation is required for
each FMLA-qualifying reason for each 12
month period.

If the employer requires paid leave to be
substituted for unpaid FMLA leave, or that paid
leave taken under an existing leave plan be
counted as FMLA leave, the employer must
inform the employee of such.

Responding to Leave Requests
• If the employer requires a fitness-for-duty certification for
reinstatement, it must provide notice of that requirement with
the Designation Notice.
• If the employer expects the certification to address whether the
employee can perform the essential functions of his or her job,
a list of those essential functions is to be provided with the
notice of the requirement for a fitness-for-duty certification.

Responding to Leave Requests
• A Designation Notice must be provided even if the leave does
not qualify as FMLA leave—employers need to explain why the
leave was not considered to qualify.
• If the information in the Designation Notice changes, the
employer must notify the employee of the change within 5
business days.

Responding to Leave Requests
• If an employer fails to follow notice requirements, it could be
charged with interference with, restraint or denial of an
employee’s exercise of FMLA rights.
• If guilty, the employer could be liable for compensation and
benefits lost due to the violation, actual monetary losses
sustained as a result of the violation, and other relief, including
reinstatement or promotion.

Intermittent Leave
• Intermittent leave is leave that is taken in separate blocks of
time due to a single illness or injury.
• Leave to care for a child, parent or spouse, or for an employee’s
own serious health condition may be taken intermittently or on
a reduced schedule leave.
• A “reduced schedule leave” is a change in the employee’s
schedule over several weeks or months, usually from full-time
to part-time.

Intermittent Leave
• If intermittent leave is foreseeable, the employee must make a
reasonable effort to schedule the leave so as not to disrupt
unduly the employer’s operations.
• However, when the leave is not foreseeable, the employee is
only required to provide as much notice as soon as practicable.
• The City can require the employee to follow normal call-in
procedures.

Intermittent Leave
• FMLA leave taken on an intermittent basis or reduced schedule
may be taken only when medically necessary. If periodic leave
is required, the treatment regimen described in the medical
certification must also certify the medical necessity of
intermittent leave or leave on a reduced schedule basis.
• The certification should show why this type of leave is
necessary.

Intermittent Leave
• Intermittent leave generally reduces the total amount of FMLA
leave by the amount actually taken.
• Example = If employee takes 6 hours of leave, she has only used
6 hours of the allowable 12 weeks.
• However, part-time employee’s leave is determined on a prorata basis.
• Example = If employee normally works 24 hours per week, and
only works 12 hours, the 12 hours leave is considered ½ of his
work week.

FMLA Liability
It is a violation of the law to interfere with an employee’s rights
in any way, including denying leave, refusing to reinstate an
employee at the end of leave, or retaliating against an employee
for exercising his/her FMLA leave rights.

Individual Liability
• In the event of a lawsuit, individual supervisors may be held
personally liable for any FMLA violations.
• Specifically, “any person who acts directly or indirectly in the
interest of an employer to any of the employer’s employees”
may be liable for violation of the Act.

Americans with Disabilities
Act
“ADA”

What Happens if No FMLA or if 12
Weeks of FMLA Runs Out?
• Additional leave may be reasonable accommodation
under ADA if it:
• Enables the employee to return to work and perform
essential job functions
• Does not cause the employer undue hardship

ADA
Employers must make reasonable
accommodation to the known physical or
mental limitations of an otherwise
“qualified individual with a disability.”

ADA
Three Categories of Accommodations:
1. Changes to the job application process;
2. Changes that enable the performance of
the essential functions of the job; and
3. Changes that allow the
enjoyment of equal
benefits and privileges.

ADA: Leave as Reasonable Accommodation –
Best Practices to Avoid Potential Liability
• Perform individualized analysis in
each case
• Engage in interactive process and
focus on interactive dialogue with
employees
• Focus on reasonableness of
accommodation and undue hardship,
not disability
• Train supervisors to recognize
accommodation requests and
responsive appropriately
• Review and update job descriptions –
make sure accurate, up-to-date, and
include regular and timely attendance
as essential job function
• Always consider extension of leave as
reasonable accommodation and
provide time off unless undue
hardship

ADA: Leave as Reasonable Accommodation –
Best Practices to Avoid Potential Liability
• Document undue hardship
• Revise return to work policies/practices requiring full release
with no restrictions
• Include “saving” language in long-term absence policy, e.g.,
exceptions will be made as necessary to comply with applicable
law, including ADA
• Update “form” letters to employees at or near end of approved
leave
• Create protocols and formalize process for dealing with
accommodation requests
• Inject flexibility into policies and practices
• Document what you did/did not do and why

Workers’ Compensation

Workers’ Compensation
Supervisors must ensure that an
employee who is injured during
the course of employment
receive appropriate medical
attention.
Regardless of the severity of the injury, an
employee who is able must report immediately to
the supervisor any injury incurred in the course of
employment with the city.

Workers’ Compensation
RETALIATION
It is unlawful to discharge or otherwise discriminate
against an employee because the employee has:
• Filed a workers compensation claim in good faith.
• Hired a lawyer to represent the employee in a claim.
• Instituted legal proceedings.
• Testified or is about to testify in
legal proceedings.

Confidentiality

CONFIDENTIALITY OF MEDICAL
INFORMATION
HIPAA does not apply to medical information the
city obtains in its role as employer.
Supervisors must
maintain the
confidentiality of
medical information,
sharing with only those
individuals with a “need to
know.”

Confidentiality of Medical Information &
Records is Critical
• FMLA related documents must be kept confidential and
separate from usual personnel files.
• If ADA is also applicable, records must also be maintained per
ADA
• FMLA regulations strictly limit who is in “need-to-know” zone
• Only authorized employees should have access and only on
strict “need-to-know” basis
• Ask: what is the legitimate business reason for disclosure to
particular person or group of individuals?

Supervisor’s Disclosure of Reason for
Leave Violates FMLA
• Completed FMLA Certification form disclosed AIDS diagnosis
• When employee returned from leave, he learned his HIV status was
common knowledge among co-workers, even though he had not informed
them
• Manager responsible for approving FMLA request violated ADA by
disclosing protected medical information to employees who had no needto-know

• “Information disclosed pursuant to an employer’s medical inquiry spreads
no farther than necessary to satisfy the legitimate needs of both employer
and employee.”
Doe v. U.S. Postal Service

Questions?

