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Fair Labor Standards Act
“FLSA”

FLSA
• Current minimum wage is $7.25 per hour.
• Must pay 1 ½ times regular rate for all hours worked in
excess of 40 in a given week.
• Any time employee is required to perform any duties
for employer must be included in hours worked.

FLSA
While the Fair Labor Standards Act does set basic
minimum wage and overtime pay standards and
regulates the employment of minors, there are a number
of employment practices which the Act does not
regulate.
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FLSA

EXEMPT
EMPLOYEES

• To qualify as an exempt employee under
the FLSA the employee must:
Be paid on a salary basis of at least $455
per week; and
Meet one of four duties tests
• An employee is considered to be paid on a
salary basis if he or she regularly receives
compensation n any week in which the
employee performs work, without regard
to the number of days or hours worked

FLSA
• Salary Basis is not destroyed if the employee loses pay
when:
 The employee is absent from work for one or more full days for
personal reasons other than sickness or disability
 The employee is absent for one or more full days because of sickness or
disability and the deduction is made in accordance with a bona fide
plan, policy or practice of providing compensation for loss of salary
occasioned by such sickness or disability;
 The employer imposes penalties in good faith for infractions of safety
rules of major significance;
 The employer imposes, in good faith, unpaid disciplinary suspensions
of one or more full days for infractions of certain workplace conduct
rules;
 The employee takes leave under the FMLA; or
 The employee is absent the entire workweek or performs no work
during an entire workweek.

FLSA
• Special Salary Test Rules for the Public Sector
• Public Sector employers meet the salary basis test if:
• by statute, ordinance, regulation, policy or practice established
pursuant to principals of public accountability,
• the employer permits employees to accrue personal leave, and
• requires the employee’s pay to be reduced or placed on leave without
pay for absences for personal reasons for less than one work day when
accrued leave is not used because:
• Permission for its use has not been sought or has been sought and denied;
• Accrued leave is exhausted; or
• The employee chooses leave without pay.

• Deductions from the pay of an employee of a public agency for
absences due to a budget required furlough shall not disqualify
the employee from being paid on a salary basis except in the
workweek in which the furlough occurs and for which the
employee’s pay is accordingly reduced.

Salary Threshold is Changing
• DOL published Notice of Proposed Rulemaking March 7, 2019 for
regulations expected to go into effect around January 2020

• Proposed Rule Change increases the minimum weekly salary level for
exempt employees to $679/week or $35,308/year
 Will permit employers to include nondiscretionary bonuses and
incentive payments (including commissions) to satisfy up to 10%
• Highly Compensated employee level increases to $147,414/year ($679 of
which must be paid weekly)
• DOL proposes to require updates every 4 years (but not automatically)
through the normal rule making process.
• Either fewer employees will meet the requirements to be exempt, or
companies will have to pay higher salaries for employees to stay exempt

FLSA
EXECUTIVE DUTIES EXEMPTION
• Primary duty is management of the City or recognized
department;
• Regularly directs the work of two or more employees;
• Has the authority to hire/fire other employees or whose
recommendations about hiring/hiring are given particular
weight.

FLSA
ADMINISTRATIVE DUTIES EXEMPTION
• Primary duty is performance
of office or non-manual
work directly related to the

general business operations
of the employer; and
• Primary duty includes
discretion and independent
judgment with respect to
matters of significance.

FLSA
PROFESSIONAL EXEMPTION
• Learned Professional:
primary duty requires
knowledge of advanced type
• Creative Professional:
primary duty requires invention,
imagination, originality, or talent in
recognized field

FLSA
COMPENSABLE HOURS
• Compensable hours of work include all time during which:
Employee is on duty;
Employee is on employer’s premises;
Employee is at a prescribed work place; and
All other times during which employee is “suffered or
permitted to work” for the employer.

Compensable Time - Meal Breaks
• Compensability evaluated under “Completely relieved” v.
“predominant benefit” standard”
• Creating a policy that prohibits unauthorized work
during meal breaks is not enough to avoid liability
• Automatic meal break deductions are lawful
 Challenge is to identify time actually worked and
adjust automatic deduction; policy should place
burden on employee to report exceptions to
otherwise uninterrupted meal period
 Can require workers to remain on site during a meal, but
do not require them to remain at their post
• Employers should have strict meal break policies that either
prohibit employees from eating at their desk or require
them to notify supervisors if they are working through their
meal breaks
• Brown bag lunches/lunch time meetings should not be
counted as unpaid meal break

Compensable Time – Travel Time
• Time spent by an employee commuting to and from the
worksite is not compensable working time.
•Job-site to job-site travel is compensable
•Travel to employer’s premises after work is compensable
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Compensable Time – Travel Time

•Travel away from home during
workday is compensable
•Travel during normal working
hours on non-working days is
compensable
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Compensable Time -On-Call Time
Cell phones and alcohol restrictions do not necessarily
constitute inability to use free time.

Compensable Time – On-Call Time

• Factors to Evaluate R:egarding Compensability of On Call time:
• Terms of employment agreement
• Physical restrictions placed on employee while on call
• The maximum period of “response time”
• Percentage of calls expected to be returned by on-call employee
• Frequency of actual calls during on-call periods
• Actual uses of on-call time by employee
• Disciplinary action, if any, against employees who fail to answer
calls
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Compensable Time - Training Time
•Compensable if during regularly
scheduled work time
•Non-compensable only if all four of the
following are met:
1. Truly voluntary
2. No productive or “real” work
performed
3. Not directly related to current job
duties, and
4. Outside of regular work hours
•If not, then it is compensable
•What about study time?
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Compensable Time – Use of Technology
• Employees work away from office through laptops, cell phones and
tablets
• Liable for overtime if employer “knew or had reason to know” that the
employee
was working from home.
• If you learn the employee is working overtime from home, you must
pay him or her overtime for all hours worked over 40 in a workweek,
regardless of whether a claim for overtime pay has been made.
• If you do not want the employee to work overtime, you must
implement a policy that overtime is allowed only with prior approval
from the supervisor.
• Telecommuting
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FLSA
RATE OF PAY
• Under FLSA, the “regular rate” may be more than minimum
wage, but may not be less.
• Regular rate must include on- call
pay and shift differential/longevity
pay.

FLSA
CALCULATING OVERTIME

•Time and a half
•40+ hours in 7-day workweek
•Define workweek in writing.
 The workweek is not the pay period
•Can make up time in same 7-day work period, but not
pay period
•Calculation: All renumeration earned in work / total
hours worked
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FLSA
COMPENSATORY TIME
Cities may provide compensatory time off in lieu of monetary
compensation at a rate of not less than one and one-half hours of
compensation time for each hour of overtime worked.

FLSA - Police and Fire Employees
207(k) Employees

• Under Section 207(k) of the FLSA employees engaged in fire protection or
law enforcement activities are entitled to overtime only if they work more
hours between a 7 and 28 day work period than permitted.
• Overtime for the excess hours is based on a proration of 212 hours for fire
and 171 hours for police.

• Employers must designate the work periods for 207(k) employees.
• The work periods need not coincide with the pay period.
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FLSA - Police and Fire Employees
Who are Peace Officers?
Police officers of a city, town or village, and reserve municipal police
officers who hold a permanent peace officer license.
Members of an arson investigation unit.

Municipal park and recreational patrolmen and security officers.
And thirty-two others . . .
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FLSA - Police and Fire Employees
Definition of Firefighter
• Permanent, full-time law enforcement officers designated as fire and arson
• investigators.
• Aircraft rescue and fire protection
• Permanent, full-time fire department employees who are not secretaries,
• stenographers, clerks, budget analysts, or similar support staff persons or other
• administrative employees and who are assigned duties in one or more of the following
categories:
• Fire suppression and inspection;
• Fire and arson investigation;
• Marine and aircraft rescue & fire fighting
• Fire training and education;
• Fire administration; and
• Any other position necessarily or customarily related to
fire prevention
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FLSA - Police and Fire Employees
Fire Fighter Regular Rate of Pay
• Example rate:
$24.108
• (Regular rate of pay includes all earnings, base pay plus any “add on” pays)
• 26 multiplier = bi-weekly pays that occur 26 pay periods in a year.
• 24 multiplier = payments done 24 pay periods in a year.
• Bi-weekly rate: $2,434.75*26 /2920 = $21.6793
• Cert pay: $46.25*26 /2920 = $ 0.4118
• Longevity: $18*24 /2920 = $ 0.1479

• Paramedic: $57.79*26 /2920 =$0.5146
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FLSA - Police and Fire Employees
What about Two Different Rates of Pay?
• Step up Pay
• TLGC Sections 141.033(b) (non civil service) and 143.038 (civil service)
• Police Officer – K9
• 29 C.F.R. §778.115 “Employees Working at Two or More Rates”

• Add all amounts earned at different rates and divide by number of hours worked
in pay period, include add- on pays, to calculate new RROP
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FLSA - Police and Fire Employees
Substitutions
Two individuals employed by the same agency can agree (with
agency’s approval) to substitute for each other during scheduled
work hours during performance of work in the same capacity
without incurring overtime

FLSA
• Employers must keep records for both exempt
and non-exempt employees.
• Any method of timekeeping is acceptable.

FLSA
ENFORCEMENT AND PENALTIES
• U.S. Department of Labor has
authority to investigate
employers for violations of
the FLSA.
• Individual employees claiming
FLSA violations may sue.

• Criminal charges may also be filed
against individuals who willfully
violate the FLSA

FLSA
The FLSA makes it unlawful to
discharge or in any other manner
discriminate against an employee
because such employee has:
 filed any complaint,
 instituted or caused to be
instituted any proceeding,
 Testified or is about to testify in
any proceeding, or
 Has served or is about to serve
on an industry committee.

TEXAS COMPENSATION
STATUTES
Texas Local Government Code Chapters 141 and 142
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Texas Compensation Statutes
Payroll Deduction for Association Dues
ALL EMPLOYEES
• City may deduct if employee requests in writing.

FIRE FIGHTERS
• City must make deduction if it receives revenue from the state and it permits
deductions for purposes other than charity, health insurance, taxes, or other
purposes. Request must be in writing.
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Texas Compensation Statutes
Payroll Deduction for Association Dues
POLICE OFFICERS

• City must make deduction if department not covered
by collective bargaining or meet-and-confer
agreement, and city permits deductions for purposes
other than charity, health insurance, taxes or other
purposes. Request must be in writing.

• Employee participation is voluntary.
• Written Request on form provided by city, to include
amount of deduction and directive to transfer to designated
association. Remains in effect until written notice of
revocation.
• Reasonable administrative fee - City may charge
administrative fee from each employee for collecting,
accounting for, and disbursing the funds.
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Texas Compensation Statutes
Longevity Pay for Police and Fire
A police officer or firefighter is entitled to an additional payment
of $4 a month for each year of service in the department, not to
exceed 25 years.
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Texas Compensation Statutes
Classification of Positions Salary Schedule
Rank Structure
The city is required to classify all positions in its fire and police departments and
specify the duties and salary of each classification.
Step-Up Pay
If an employee is required to perform the duties of a particular classification, that
employee must be paid the corresponding salary for the time the employee performs
the duties.
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Texas Compensation Statutes
Hours of Work and Vacation for Police and Fire

• “Work Cycle” - the period in a posted work schedule ending
when the cycle begins to repeat itself. The cycle may span any
number of days, weeks, or a part of a day or week.
• Trade Time - with the Chief’s consent, police officers and
firefighters may work extra hours when exchanging hours with
another police officer or firefighter.
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Texas Compensation Statutes
Hours of Labor and Vacation

• Population of 25,000+: A police officer
or firefighter may not be required to be on
duty for more than 6 days in a week,
except in an emergency.
• Population of 30,000+: A police
officer or firefighter is entitled to 15 paid
vacation days each year if employed for at
least one year in the department.
• All Cities: Police officers and firefighters
must be given the same number of
vacation days and holidays, or days in lieu
of, as other city employees.
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Texas Compensation Statutes
Hours of Labor and Vacation

Overtime Ratio for Firefighters & EMS – FLSA
• A fire fighter or EMS employee (excluding chief, assistant chief, or an equivalent) who
works more than the same ratio to 212 hours in a 28 day work period, is entitled to
overtime.

Overtime Ratio for Other Fire Employees
• A member of fire department who does not provide EMS services or fight fires
(excluding chief, assistant chief, or an equivalent) who works more hours in a week
than a majority of other city employees (excluding fire fighters, EMS and police
officers) is entitled to overtime.
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Texas Compensation Statutes
Police Officers – Overtime
With two exceptions, police officers can’t be required to work more hours during a
calendar week than the number of hours in the normal work week of the majority of
city employees other than fire fighters and police officers.
Exceptions:
1.

Emergency- if there is an unexpected happening or event or an unforeseen
situation or crisis that calls for immediate action & Chief orders the officer to work
overtime.

2.

Written waiver - if a majority of police officers sign a written waiver, city may
require police officers to work more hours than permitted by sub. (f).

Overtime – Even with written waiver, officer who works more hours in normal
calendar month than majority of city employees (other than police and fire), is entitled
to overtime pay.
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Texas Compensation Statutes
Police Officers – Overtime Rate & Meals

• A police officer is entitled to overtime pay or comp time of 1 ½
times regular rate if required to work overtime in an emergency.
• Time worked includes pre- shift and post-shift activities.
• Bona fide meal periods are not counted as hours worked if officer is
completely relieved from duty. Meal periods are generally 30
minutes or longer, but can be shorter under special conditions.
Meal period does not include coffee breaks or time for snacks.
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Texas Compensation Statutes
Use of Comp Time
• A firefighter or police officer may, with city’s approval, accept comp time in lieu of
overtime pay, at rate of 1-1/2 times the regular rate.
• Use of Comp Time – A fire fighter or police officer may use comp time only when
both employee and city agree.

• Pay-out – City may, at any time, pay all or part of employee’s accumulated comp
time if employee and city so agree
• If full payment of accumulated comp time would exceed 10% of annual salary, city
may at its option, defer payment of excess amount until first pay period of next
fiscal year.
• Accumulated comp time must be paid at employee’s rate of pay at time payment is
made, or at time payment requested, whichever is greater.
• If employee dies or is terminated for any reason, city pays accumulated comp time
to employee or his/her estate.
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Texas Compensation Statutes
Motor Vehicle Liability Insurance for Peace Officers and Firefighters

• A city shall provide insurance against liability to third persons arising out
of the operation, maintenance, or use of a motor vehicle owned or leased
by the City.
• The City may elect to self-insure or to reimburse the employee on an
individually-owned automobile liability insurance policy.
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Texas Compensation Statutes
Salary Continuation and Subrogation

• If a city pays an employee who has been injured, due to the
tortious act of a third party, under a salary continuation program,
the city may claim subrogation to the extent of such payments.

• A city is prohibited from denying salary continuation benefits
because the employee has a cause of action against a third party
for personal injuries.
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Texas Compensation Statutes
Payment for Court Appearances

• A city is required to pay a firefighter or police officer for appearing
as a witness in a criminal or civil suit if the city or another city or
governmental agency is a party, if the employee’s appearance is:
 required
 made on time off, and
 done in capacity as fire fighter or police officer

• Payment is at the employee’s regular rate of pay.
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Texas Compensation Statutes
Educational Leave
• A city may grant a peace officer a
leave of absence to enroll full-time in
college to pursue a course of study
related to law enforcement or public
safety. The peace officer must
submit a written application for the
leave of absence.
• Officer on leave is entitled to continue
receiving employee benefits (e.g.,
health
& life insurance &
accumulation of retirement credit) if
officer pays for both his and city’s
cost of the benefits.
• Upon reinstatement, officer is entitled
to full seniority credit for the leave
time.
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Questions?

