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NUTS AND BOLTS 

OF HR IN THE PUBLIC SECTOR 

Discovering the Fundamentals 

Personnel Polices:  
Who Needs Them, and WHY? 

 



Employee Handbook – Purpose & 
Audience 

• Written communication of policies & procedures  
 
• For TWC, EEOC, DOL & other governmental agencies  
 
• Use to demonstrates compliance with current laws –         
   need to regularly review & update   
 
• Use gender neutral  pronouns  
 
• ESL and non-English speakers – consider translating  
 
• Not a contract – include disclaimer 



Publication 

Paper copies 

Electronic – 
accessibility concerns 

Updates 

Require employees to 
sign acknowledgement 

of receipt, including 
updates 



Introductory Policies 

Not a contract – disclaimer 

 - City of Denton v. Rushing case 

State affirmatively that employment  

   is at will and can end at any time,  

for any reason, without notice or cause 

No individual supervisor has authority to create 
employment contract  

EEO and ADA statements (including requests for 
accommodation) 

Address conflicting Department rules  



EEO & Harassment 



EEO & Harassment (cont’d) 

• Include all protected characteristics 

• Set out EEOC’s definition of sexual  

  harassment 

• Provide examples of prohibited  

conduct 



EEO & Harassment (cont’d) 

Mandatory reporting – verbal v. written 

Investigation  

Confidentiality – only to extent possible, no 
promises 

Prohibit retaliation 

Appropriate Disciplinary Action – up to and 
including termination of employment 



Requests for Accommodation 

•Cover disability, religion, pregnancy 

•Require requests to be in writing 

•Name contact person 

•Complaints – refer back to 
EEO/Harassment Policy 



Conditional employment offer - some positions 
may require as part of hiring process – who 
designates? 

Exams for current employees – may be required 
to determine fitness for continued employment, 
for promotion or other personnel action; to 
provide reasonable accommodation; following 
injury/accident; & as otherwise permitted under 
ADA. Limit authority of who can require 

Confidentiality of medical records - will be kept 
confidential as required by law • GINA Disclosure 
- provide safe harbor notice 

 
Fitness for 
Duty 
Policy 



  

   

 
Employee Conduct and Discipline Policy 

•Set out steps in discipline 

•Examples of prohibited conduct 

•Make sure supervisors consult & follow 

•Required documentation 

•Spell out HR involvement  



Employee Conduct and Discipline Policy  

•Due Process 
•  Always provide an opportunity to respond 

before discipline is rendered 
 
•Allow Employee Representative/Lawyer to Attend 

 
•Consider whether to allow employee appeals, and, 

if so, to whom? 
 
•Police and Fire – Special Rules  
• Sections 614.021-.023 of the Texas Government 

Code  
•Polygraphs  

• Police: Texas Government Code §§614.061-.063 
• Fire – Case law Talent v. City of Abilene 

 



Computers, Internet, & Other 
Communications Systems 

• Confirm no expectation of privacy 

• State that use will be monitored by City  

• Confirm City’s ownership  

• Assign responsibility for user log-in  

• Require professional, responsible, efficient, secure, ethical, 
& legal use  

• Consider allowing limited personal use, but only if doesn’t 
interfere with job performance and prohibiting personal 
social media access  

• Provide examples of unacceptable use, e.g., for job 
search/other employment, porn, harassment  

• Copyright restrictions  

 



Social Media Policy 

• Cannot conflict with or interfere with duties or performance 

• Expected and required to conduct themselves in a manner 
consistent with the City’s policies and standards of conduct 

• When posting on behalf of the City, must be consistent with the 
policy regarding use of City social media accounts  

- Don’t have one? Get one.  

• If employee posts any information relating to City, he/she must 
make it clear the views are solely the employee’s; not the City’s 

• Prohibit use of City insignia, logos, equipment, or City work sites 

• Be mindful of First Amendment – if matter is of public concern, 
consult with attorney before disciplining under this policy 

 

 



Social Media Policy 
First Amendment Free Speech 

• Is it a matter of public concern or private employee/employer? 

• Pickering – The Connick Three Part Test: 

(1) Whether the employee’s speech was a matter of public concern 

(2) Whether the employee’s First Amendment interests in speaking 
outweigh the interest of the government, as an employer, in 
providing effective and efficient services; and  

(3) Whether the employee has shown that the speech played a 
substantial part in the government’s employment decision. 

 

Pickering v. Bd. of Educ. Of Twp. High Sch. Dist. 205, Will County, 391 U.S. 563 (1968); Connick v. Myers, 
461 US 138 (1983).  

 

 



Social Media – Hiring  

• Texas – can require employees to 
provide passwords  and accounts 

• Be careful about googling 
applicants – could learn 
information that could lead to 
discrimination claims (religion, age, 
national origin, disability, etc.) 

• Check social media after interview 

• If 3rd party is conducting the search 
– remember the Fair Credit 
Reporting Act obligations 

• Don’t substitute a check of social 
media for traditional background 
checks, professional references and 
work history  

- Can be false identity/spoofing 

- Inaccurate information 

 

 



Social Media Policy 
Public Information Act  

If employees use personal 
devices to conduct City 
business, it becomes 
subject to the Public 
Information Act. 

 If councilmember or posting 
in official capacity – social 
media post could be 
government record, subject 
to Records Retention Act  



Drug Testing and Other Searches 

•No expectation of privacy on City 
property or in City equipment  

Include statement that City may conduct 
unannounced searches of work site, including 
any City property used by employees such as 
lockers, file cabinets, desks, offices, computer 
and electronic files, City cell phones. 

No supervisor has  

   authority to deviate 

Searches must be  

  authorized by CM 

 
 



Constraints on Drug Testing 

Drug tests are a “search” 
under the 4th Amendment 

Must balance individual’s 
right against the government 

employer’s legitimate 
interest in maintain a drug-

free workplace 



Drug Testing Employees 

Permissible drug testing 

Random/suspicionless 

Post -Accident 

Reasonable suspicion 
 



Random/Suspicionless 
– Strictest Scrutiny 

 

“Strict Scrutiny” means 
that the government 
employer must have a 
“compelling reason” to 
conduct the drug tests 
on a 
random/suspicionless 
basis 

 

Must Be Able to 
Articulate the 
Compelling Reason  

Only Permitted When: 
 

“Special Need” and/or 
Safety-Sensitive/ 

“Security-Sensitive” 

Drug Testing Employees 



Drug Testing Employees 
 

What is “Safety-Sensitive”? 

 

“fraught with such risks of injury to others 
that even a momentary lapse of attention 
[could] have disastrous consequences.” 
 

Skinner v. Railway Labor Executives’ Ass’n, 489 U.S. 602, 618 (1989) 



Drug Testing Employees 

What is Safety Sensitive? 

“a position in which a drug impairment 
constitutes an immediate and direct 
threat to public health or safety…” 



Whose responsibility is it 
to prove that a position is 
“safety-sensitive?” 
 

 The Employer’s  
 



Drug Testing Employees 

Post Accident Testing 

Employees have diminished privacy 
expectation when they know that a 
drug-testing policy is in place. 

 

Some cause or “fault” should be 
linked to post-accident drug test. 



Drug Testing Employees 

• Reasonable Suspicion Drug Testing is based on individualized, 
articulable observations such as: 

Observation of alcohol or drug use 

Apparent physical state of impairment 

Incoherent mental state 

Changes in personal behavior that 

    are otherwise unexplainable 

Deteriorating work performance  

   that is not attributable to other factors 

Evidence of possession of substances or objects which appear 
to be illegal or unauthorized drugs or drug paraphernalia 



Drug 
Testing 

Testing all applicants and all 
employees violates the 4th 
Amendment 

 

Policy should be approved by 
your entity’s attorney 

Results of Drug Tests - 
Confidential Medical 
Information - ADA 



Dress Code Policy 

Perfume, 
cologne, 

fragrances 
& other 
odors 

Examples 
of what not 
to wear – 
what is a 
flip flop? 

Jewelry, 
tattoos, 

hair styles 
& color 

Hygiene – 
bathing & 

use of 
deodorant 



Dress Code Policy 

EEOC v. Catastrophe 
Management 
Solutions (11th Cir. Dec. 
13, 216 
 
11th Circuit: Race defined 
by immutable 
characteristics but not 
cultural practices 
 



References 

• Limit who can give – preferably only HR 

• Require that requests be in writing 

• General Rule: limit to verification of dates of employment, job 
title, & rate of pay unless employee has signed written 
authorization/release to disclose additional information. 

• Prohibit “off-the-record” statements 



Smoking, Tobacco, E-cigarettes  

•Update policy to include vaping, e-
cigarettes, & similar tobacco alternatives 

 

•Follow local ordinances & building rules 

 

•Include smokeless tobacco products  



Weapons Policy 

• Lots of changes in law recently 

• Can only outright prohibit weapons: 

 

(1)At a City work site; 

(2)In any City building; or 

(3)While conducting City business. 

 

• City Work Site – city buildings and real property, other 
assigned work locations, city vehicles and equipment, and 
private vehicles used on city business for which city is paying a 
car allowance or mileage 

 



Weapons Policy (Cont’d) 

Mandatory reporting 
of acts of violence, 

threats, etc. 

Protective 
Orders – 
tell HR 
and PD 

Confidentiality 

Potential 
of violence 
– alert PD 



Break Time for New Mothers 

Nursing mothers will be provided unpaid, 
reasonable break time to express breast milk 
during the year following the birth of their child 
in accordance with applicable law.  A private 
room will be provided for nursing mothers to 
use. 



Time Records & Overtime – Nonexempt 
Employees 

Require accurate reporting of time 
worked and time off 

Require advance authorization for 
overtime 

Prohibit “off-the-clock” work required or 
“encouraged” 

Mandatory reporting if “off-the-clock” 
work required or “encouraged” 

Working from home, emails, texts – how 
to handle 



FMLA Policy 

• Basic leave entitlement 

• Military family leave entitlement 

• Benefits, protections, & responsibilities 

• Eligibility 

• Intermittent leave/reduced leave schedule 

• Substitution of paid leave for unpaid leave 

• Interplay with disability & workers’ comp leave 

• Exhaustion of FMLA 

 



FMLA Policy (Cont’d) 

• Employee responsibilities 

Timely notice 

Sufficient information 

Certifications and re-certifications 

Fitness for duty & return to work certifications 

Time records 

Periodic check-in while on leave 

Documenting family relationships 

Other employment prohibited 

Compliance with normal absence notification/call-in 
procedures  
 



Injured Employee 

Require to 
report 

Modified 
duty 

Require 
to provide 
treatment 



Leave Policies 
• Notification requirements –  

   who, how, what, when 

• How documented?  

• Approval – make clear 

   that supervisor’s initial  

   approval is subject to higher level of review, if required 

• Consequences of failure to timely report & 
unexcused/excessive absences 

• Job Abandonment – how long?  



Long-Term Absence Policy 

• Do not provide guaranteed employment for any 
particular period of time 

• Include statement, “This policy will be enforced on a 
case-by-case basis in compliance with the Americans 
with Disabilities Act.” 

• Always consider extending absence as possible 
reasonable accommodation 



Military Leave 

• USERRA 

Escalator principle 

Unpaid leave 

 

• Texas Government Code, Chapter 437 

Full pay for up to fifteen work days 

May carry over up to 45 work days 

Per fiscal year 

 

*Employees may not be required to take paid leave. 

 



Other Policy Considerations 

• Performance Evaluations 

• Safety Regulations 

• Compensation 

• Travel Policies 



Questions? 


